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Passed by Shri Uma Shanker, Commissioner (Appeals-II)

TT 3Tg, h&tzr 35=ul rea, ( Gise- I ) , 31#TI4I- II , 3 I gnIz1 rr 5rt
+ 3mer ifain4fa
Arising out of Order-In-Original No.MP/07/Dem/AC/2015/AP Dated: 13-03-2015
issued by: Assistant Commissioner.,Central Excise (Div-II), Alunedabad-II

t:f 3-14"1 c>l chci~ /!..l f8 cl 1d) cl'iT c=rTJ-1" m rrc=rr (Name & Address of the Appellant/Respondent)

M/s Dhall Enterprises & Engineering Pvt. Ltd.

al anf zr 3rh .3-TT?;'Qr t .3Rlc'fTllr 3fc:!arcr cj,{ctT t ill ~ ~ .3-TT?;'Qr iji" m=a- ~~ c:fRT
aaT a¢ a# 3f@0alt at .3ftfJc;r m lfcRTltlUT .3fl"cIB.cf~~ "Wnill t I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

arral nrglarur 3la :
Revision application to Government of India:

(1) (en) (@) ks#tr 5ur era 3f@9fr# 1994 $ '1ffi ·3Rfc'f fa qa w mai h a ii qitn nr
en)- 3Q"-'!.Tffi iji" 1J~~ iji" 3foaTo gr)erur 3rrlr 3r&fl fra, ad an, fl ainzr, red
fcta:rm, a]ft zifa,#tar lu saa, iu 11filT, C1$~-110001 en)- $ al.fr~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z@ ml Rt zel h mu k sr zrf nara t fcnw~ m ~ c/il{4.illci ;# m fcnm
aisrar au oisran ii mr a gr af ;#,m fcnm~ m m"R" ;# ~~~ c/il{@ci

;# m fcnm~ ;# ~ mc>r $ 1JfcJRrr iji" atr g$
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(ca) 3Ta h az f@aft rg zr 2r iifa m u znr mm h fa[afar ii 3uzita gr
et m us=urzr ra h Rad h ma k s ma hafag zr er i ffaa ?
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(c) In 9ase of good~ exported outside India export to Nepal or Bhutan, without payment of

duty.

:i~~ ctr~~ m :fTaR m ~ "Gil" ~ ~ l'.fRl ctr ~ t 3ITT ~ 3m "Gil" ~
'clT{I -~ mT-f cfi~ ~. ~ cfi &lxT "CfTfur cIT ·w=r:r "CR m ~ it fclrn~ (.=f.2) 1998

tITTT.109 &]xT m:cRf ~ Tft:: "ITT!__, .

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisior1s of this Act or the Rules mc:lde there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under •~c. 1°~:?"r,_;;, ·
of the Finance (No.2) Act, 1998. -P-rP,-~ .

(1) ~-~~ (~) Pllll-Jlqcll, 2001 m f;r:rr-r 9 cfi 3wfa" fclPIFctce m x-r&11 ~-8 it cff ~
#, hfa arr? # uf am2gr hf fta a ma a fa-3mar gi 3rft am2r #l at-a
qfif # mer Ufa am4aa Rn ult alRegla arr arr <. ml qnfhf siafa err 35-£
mrfur i:ti cfi :fTaR cfi ~ cfi Wl?.T t'f3TR-6 "if@Fl ~ ~ 'lfr ~~ I

The ·above ·application shall be made in duplicate in Form ·No.· EA-8 as specified ·under 0
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, ~.nder Major Head of Account.

(2) ~fcl"GFf 3~ cfi Wl?.T \JJ6T ~~ ~~~ m ~ cp1=f "ITT dT ~ 200/- i:ifR:r :fTaR
al lg jh ugf ia aya ala unr st at 1ooo/- ctr i:ifR:r 'lj1"mR ctr~1

( .

The revision application shall be accompanied by a fee of Rs.200/-· where the amount
involved is_ Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tr zpcn, #4hr urea zyc vi hara an4la muff@raw ff srfc­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

€k1 UTTa zyca 3nf@)fzm, 1944 ctr tITTT 35-#r/35-5, cfi 3wfa":­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

affaow cuia-t if@r ftmrt zgca, #hr Una yca vi ala arfl#la znrnfrpo
at fag 9fear he cit i. 3. 3TR. cfi. ~. ~~ cpJ 'Cfc.f

the special bench of ·custom, Excise & Service Tax Appellate Tribunal of West ck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

Q

aqfRr 4Rb 2 («)'a i aat 3ar a sr«arr at 3r4la, arf # ma i v#mt zces, #s#
snra z[cs qi ans an4l#tu +nnf@raw (free) al uf?a fr 9)fear, 3rraar i sit--2o, ,
tee zgrRua arnrus, iauj TT, 3"fi5'~-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

ta na zgca (r8) Plll1-JlqC'l"i, 2001 ~ m 6 cfi 3Wffi m ~:t::-3 it~~~
an4Ru =nznfavi al n{ arg f@ 3nfla fhg ·g amt 6t a ufai ufk ui3 get
cJft Tftrr, ~ ~ '1-fTlT 3TR WITTIT TIr fa u; s al zn saaa % cffiT ~ 1000 /- ffi~
'ITT11T t Gi ear zyc #l nit, ans #t '1-fTlT 3ITT WITTIT ·TIT 4fr nT; 5 al 2I 50 Gal Tq "ITT dT
~ sooo/- #$ha 3cffl sf sn<yen "l-fi.1, fZITuf cJft '1-fTlT 3ITT WITTIT <flff ~~ so
ra z Ura una7 & al , 1oooo/- #hr 3urft sift mT ffl ~- xRrrx-c:.I:,,~)
teafia re mu nan n sr zstr em a fan nfr nrfvfs %j$pie
wmrr c,'Jf m· i3TI3T Bern~ cJft lj)o ft-Q.@ t I /ft.~,;f' ~,....., ,r 'ii, \fs?at

~3Hl~O"?'

(2)

(b)
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afha as grr a u i iier at 'Gfm I re ii5e"en # fs4 +1fr rfsRa ea # ha #6t
zmar at gt st sq urn1f@era t fl fer &y >

7aa. .r
The appeal to the _Appellate Trib~~al shall be filed YA'· quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch o.f any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

0

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fac;:t that the· one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

1rnraa zrea rf@fr 197o zrr zig)fr 4l srgqr- a aifa fefffRa fh; rr arr 31«
am?gt zaenfen,f Rfzur qTf@rant a am2gr u)a at ga IR R 6.6.so h ar 111r1 ye#

fea rt zm aRg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) z ail iaf@ mii #st fir av at Raif at 3it ft ea anaff f@su uar & sit «# yo,
au war zyca qi hara r4lat znf@raw (ar,ff4fen) fzm, 4982 Rfe &

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(4)

9

(6) #tr zyca, a4hr wnr«a zgca vi ara 3fl#tr +nnf@raw (Rrec), uf rf)at a mmra #
a4car ziar (Demand) yd s (Penalty) nl 1o% Ta5a a=Ir 3fear lzrif, 3r@arr 4aGar 1o ls~ ~
~ t" !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

kc4tzar3qrla 3ittara# 3iaaia, emf@a @tar "afcr#r ia"(Duty Demanded) ­
.:,

(i) (Section)as ±D aazrfeiffr;
(ii) frznrarr herd 3fez fl if@r;
(iii) Brdzhetar4err 6 34aza er if@.

e> zrzusa'ifararr'ugdr&stam ii, 3r4la' atRaa a feiufa acf@a zrzar.
C'\ C'\ .::, C'\

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous. Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z car ,z 3mrr a fr ar4ta nfrawr # mgr szi arras 3rrar rca z avs faaf@a gt a irf
arr ara a 10% 3raa r3i szi aaa avg fa@a t aa zvs a 10% 97aac w Rt sr a#t el

.:, .:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dis lty, where penalty
alone is in dispute."
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ORDER IN APPEAL
The subject appeal is filed by M/S. Dhall Enterprises & Engineers Pvt.

Ltd., sijpur Bogha, Near G.D. High school, Naroda Road, Ahmedabad-
382345(herein after referred to as "the Appellant') against OIO No

No.MP/07/DEM/AC/2015/AP Dtd. 13/3/2015(hereinafter referred to as 'the

impugned order) Passed By The Assistant Commissioner,CentralExcise,

Division-II,Ahmedabad-II,(hereinafter referred to as 'the adjudicating

authority') engaged in the manufacture of Excisable goods falling under Chapter
84&72 of the Central Excise Tariff Act,1985 [hereinafter referred as CETA­
1985].

2. Brief facts of the case is, during the course of audit by the department

it was observed that the appellant had taken and utilized excess service

tax credit on security services for the period from July 2012 to February

2014 amounting to Rs.80,004/-.In view of Notification No.30/2012­
STdated20.06,2012 as amended vide Notification No. 45/2012-ST Dated
07/08/2012, the service provider was liable to pay service tax @25% of

the total service tax payable and the service receiver was required to pay
service tax @,75% of the total service tax payable. it was noticed that the

service provider had charged service tax @100% of the total taxable value
which was in contravention to the Provisions of said Notification, and
resulted in excess availment of Cenvat credit of service tax at the receiver's
end. the appellant had not paid the service tax 75% ,they .were not
entitled to avail the input service tax credit @100% . Therefore, the
appellant had contravened the provisions of said Notification and Rule
3(1) of the Cenvat Credit Rules, 2004, the provisions of Rule 9(6) ibid, all
this contraventions by way of suppression of facts.'Therefore ,they were
liable for penal action under sectionl lAC(b) of the Central Excise Act 1944
read with Rule 15 [2] ibid. show cause notice was issued, same was
decided and confirmed with interest and penalty .

3. Being aggrieved by the above said OIO the appellant filed an appeal on the
following main grounds;

They have filed all mandatory returns during the disputed period and
shown availment of credit in their monthly returns. That prior to July- 2012,,

the service provider was to pay 100% tax. With effect from August-2012 only,
the burden has been on recipient of service @75%. The demand in the present
case is pertaining to period of July-2012 to feb-2014. When the law is
amended it is highly possible that trade may not be aware about the &_&2?l$es o
changes in such facts and considering initial period, after the change or eufii7. eg

-y ,ef+z%.
the penalty may be dropped. "± $:yj«! s <o

-~-~;-~•-:,:
~'1HlJOr
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The recipient of service cannot be denied Cenvat Credit. In this
3

regard, the appellant has paid the tax. Relied on following case
laws: 1.SARVESH REFRACTORIES (P) LTD vs CCE. reported at 2007 (218)

E.L.T. 488 (S.C.) 2. CCE vs MDS SWITCHGEAR LTD. reported at 2008

(229) E.L.T. 485 (S.C.) 3.CCE vs KITCHEN APPLIANCES INDIA LTD
reported at 2013 (288) E.L.T. 567. However, it is not disputed that
liabilities of duty at the end of provider is not discharged. Reliance placed

on following orders:
1.DNS CONTRACTOR vs. CCE Delhi reported at 2015 (37) S.T.R. 848

2.ANGIPLAST P. LTD. VS. CST REPORTED AT 2013 (32) S.T.R.628

4. Personal hearing was held on 14.06.2016, which was attended by Shri

Nirav Shah, Advocate of behalf of the Appellant. He reiterated the grounds of
appeal filed by them earlier. he cited judgementsl. SARVESH

0 REFRACTORIES (P) LTD vs CCE. reported at 2007 (218) E.L.T. 488 (S.C.) 2.
CCE vs MDS SWITCHGEAR LTD. reported at 2008 (229) E.L.T. 485 (S.C.) 3.

CCE vs KITCHEN APPLIANCES INDIA LTD reported at 2013 (288) E.L.T. 567.

I have gone through all records placed before me in the form of the impugned

order and written submissions of department as well as submissions made
during personal hearing. I find that the main issue involved is admissibility

of cenvat credit by the appellant on payment of service tax100% to the

service provider. I find that the appellant is the recipient of input

service i.e. security service and in terms of Rule 9(1) of the Cenvat Credit
Rules, 2004 a challan evidencing payment of service tax, by the service
recipient as the person liable to pay service tax is a specified document

for taking Cenvat credit. the appellant has continued the practice of
availing the credit even after subsequent change in Servicetax rules, .
reverse charge mechanism as per Notificationno.30/2012-ST dated

20.06.2012 as amended read with notification 45/2012-ST dated
07.08.2012, fixed Percentage of service tax payable by the person receiving
the service the ratio of 25% and 75% respectively. being a body corporate

and recipient of service covered of the said notification at the ratio fixed
and then after the payment of service tax by the recipient can be eligible
for taking of cenvat credit on the said input service. In the instant case the
appellant had availed full cenvat credit on payment of said service tax to

the service provider.
5. I find that the appellant has availed the Cenvat Credit wrongly;

said facts came to knowledge of the department on audit. it was noticed
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that the Cenvat Credit was taken on the said invalid documents and not
discharged their service tax liability according to said Notification. All

these acts of contravention on the part of the said assessee appears to
have been committed by way of suppression of facts and deliberate
contravention of the provisions of Central Excise Rules with an

intention to evade payment of Excise duty .therefore, invoking extended

period of five years is correct.

6. In view of above findings, I hold that, the appellant has contravened the

provisions of Rules of CCR 2004. They have intentionally taken credit of
tax knowing that the same is not admissible. Therefore, the extended

period has been correctly invoked. However, the demand in the present case

is pertaining to period of July-2012 to feb-2014, when the law was

amended, it is highly possible that trade may not be aware about the
changes in such facts and considering the initial period, I hold that the
penalty imposed is not warranted. Hence it is set aside.

7. In view of foregoing discussion and findings, I uphold the impugned order to

that extent, and disallow the appeal. The appeal stands disposed of as above,

Attested ....../
isV.,s

(K.K.Parmar)
Superintendent (Appeals-II)
Central excise, Ahmedabad

lAo.-I
[ Uma Shanker]

Commissioner (Appeals-II]
Central Excise,Ahmedabad

By Regd. Post A. D

_M/s Dhall Enterprises & Engineers Pvt. Ltd.,
Sijpur Bogha, Near G.D. High school,
Naroda Road,
Ahmedabad- 382345

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt Commissioner, Central Excise, Division-II, Ahmedabad-II
4. TheAsstt. Commissioner (Systems), Central Excise, Ahmedabad-II.

.5. Guard [le.
6. PA file.
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