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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. - S
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order

is passed by the Commissioner (Appeals) on or after, the date appointed under 3@91@%}&
of the Finance (No.2) Act, 1998. e
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The -above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 2 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should alse be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, .nder Major Head of Account.
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The revision applicatién shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, 8 Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- '
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the special bench of Custom, Excise & Service Tax Appeliate Tribunal of West &gack
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

wﬁr@ﬁqﬁ%@az(1)‘mﬁwmw$mﬁam,m$mﬂéﬁmw,m
Wwwwsmmmﬁw(ﬁa@ammmm,mmﬁ—mq
Yo TRgeT FSTS, JEMll TR, IEAETEIG—380016.

To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in” quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) '

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) =~ amount determined under Section 11 D;
(if) amount of erroneous. Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty or duty and penalty are in dispuje;
alone is in dispute.”
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, ORDER IN APPEAL

The subject appeal is filed by M/S. Dhall Enterprises & Engineers Pvt.
Ltd., sijp'ur Bogha, Near G.D. High school, Naroda Road, Ahmedabad-
382345(herein after referred to as ‘the Appellant') against OIO No
No.MP/07/DEM/AC/2015/AP Dtd. 13/3/2015(hereinafter referred to as ‘the
impugned order) Passed By The Assistant Comrﬁissioner,CentralExcise,
Divis’ion—II,Ahmedabad—ll,(hereinafter referred to as ‘the adjudicating
authority’) engaged in the manufacture of Excisable goods falling under Chapter
84&72 of the Central Excise Tariff Act,1985 [hereinafter referred as CETA-
19835].

2. Brief facts of the case is, during the course of audit by the department
it was observed that the appellant had taken and utilized excess service ©
tax credit on security services for the period from July 2012 to February
2014 amounting to Rs.80,004/-.In view of Notification No0.30/2012-
STdated20.06,2012 as amended vide Notification No. 45/2012-ST Dated
07/08/2012, the service provider was liable to pay“service tax @25% of
the total servi'ce tax payable and the service receiver was required to pay
service tax @,75% of the total service tax payable. it was noticed that the
service provider had ch-arged service tax @100% of the total taxable value
which was in contravention to the Provisions of said Notification, and
resulted in excess availment of Cenvat credit of service tax at the receiver’s
end. the appellant had not paid the service tax 75% ,they were not
entitled to avail the input service tax credit @100% . Therefore, the
appellant had contravened the provisions of said Notification and Rule‘
3(1) of the Cenvat Credit Rules, 2004, the provisions of Rule 9(6) ibid, all
this contraventions by way of suppression of facts. Therefore ,they were
liable for penal action under section11AC(b) of the Central Excise Act 1944
read with Rule 15 [2] ibid. show cause notice was issued, same was
decided and confirmed with interest and penalty .
3.  Being aggrieved by the above said 0I0 the appellant filed an éppeal on the
following main grounds; :
They have filed all mandatory returns during the disputed period and
shown availment of credit in their monthly returns. That prior to J uly—l 2012,,
the service provider was to pay 100% tax. With effect from ‘August-2012 only,
the burden has been on recipient of service @75%. The demand in the present

case is pertaining to period of July-2012 to feb-2014. When the law is

amended it is highly possible that tradé may not be aware about }%gqt‘

changes in such facts and considering initial period, after the change of guAftisiz
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the penalty may be dropped.
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The recipient of service cannot b;: dénied Cenvat Credit. In this
regard, the appellant has pa?d the tax. Reli,ed on following case
laws:1.SARVESH REFRACTORIES (P) LTD vs CCE. reported at 2007 (218)
E.L.T. 488 (S.C.) 2. CCE vs MDS SWITCHGEAR LTD. reported at 2008
(229) E.L.T. 485 (S.C.) 3.CCE vs KITCHEN APPLIANCES INDIA LTD
reported at 2013 (288) E.L.T. 567. However, it is not disputed that
liabilities of duty at the end of provider is not discharged. Reliance placed
on following orders: . | '

1.DNS CONTRACTOR vs. CCE Delhi reported at 2015 (37) S.T.R. 848
2.ANGIPLAST P. LTD. VS. CST REPORTED AT 2013 (32) S.T.R.628

4. Personal hearing was held on 14.06.2016, which was attended by Shri
Nirav Shah, Advocate of behalf of the Appellant. He reiterated the grounds of
appeal filed .by them earlier. he cited judgementsl. SARVESH
REFRACTORIES (P) LTD vs CCE. reported at 2007 (218) E.L.T. 488 (S.C.) 2.
CCE vs MDS SWITCHGEAR LTD. reportéd at 2008 (229) E.L.T. 485 (S.C.) 3.
CCE vs KITCHEN APPLIANCES INDIA LTD reported at 2013 (288) E.L.T. 567.
I have goﬁe through all records placed before me in the form of the impugned
order and written submissions of department as well as submissions made
during personal hearing. I find that the main issue involved is admissibility
of cenvat credit by the appellant on payment of sefvice tax100% to the
service providér. I find that the appellant is the recipient of input
service i.e. security service and in terms of Rule 9(1) of the Cenvat Credit
Rules, 2004 a challan evidencing payment of service tax, by the service
recipient as the person liable to pay service tax is a specified document
for taking Cenvat credit. the appellant has continued the practice of
availing the credit even after subsequent change in Servicetax rules, .
reverse charge mechanism as per Notificationno.30/2012-ST aated
20.06.2012 as amended read with notification 45/2012-ST dated
07.08.2012, fixed Percentage of service tax payable by the person receiving
the service the ratio of 25% and 75% respectively. being a body .corporate
and recipient of service covered of the said notification at the ratio fixed
and then after the payment of service tax by the recipient can be eligible
for taking of cenvat credit on the said input service. In the instant case the
appellant had availed full cenvat credit on payment of said service tax to
the service provider. o

5. I find that the appellant has availed the Cenvat Credit wrongly;

said facts came to knowledge of the department on audit. it was noticed
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that the Cenvat Credit was taken on the said invalid documents and not
dischérged their service tax liability according to said Notification. All
these acts 6f contravention on the part of the said assessee appears to
have been'committed. by way of suppression of facts and deliberate
contravention of the provisions of Central Excise Rules with an
intention to evade payment of Excise duty .therefore, invoking extended

period of five years is correct.

6. In view of above findings, I hold that, the appellant has contravened the
provisions of Rules of CCR 2004. They have intentionally taken credit of
tax knowing that the same is not admissible. Therefore, the extended
period has been correctly invoked. However, the demand in the present case
is pertaining to period of July-2012 to feb-2014, when the law was
amended, it is highly possible that trade may not be aware about the
changes in such facts and considering the initial périod, I hold that the

penalty imposed is not warranted. Hence it is set aside.

7. In view of foregoing discussion and findings, I uphold the impugned order to

that extent, and disallow the appeal. The appeal stands disposed of as above,
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[ Uma Shanker]
Commissioner (Appeals-II}
Central Excise,Ahmedabad
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Superintendent (Appeals-II)
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Copy to :
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.

3. The Asstt Commissioner, Central Excise, Division-II, Ahmedabad-II
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